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Appellant respectfully petitions this Honorable

Court for a rehearing in the above entitled eases.



Tor convenience of both the Court and counsel

appellant presents a single petition in all of said

cases because to a large degree the grounds for rehear-

ing to be urged apply to most, if not all, of the group.

FIRST: THE mSTRUCTIONS WERE ARGUMENTATIVE AND
PARTISAN TO A DEGREE WARRANTING REVERSAL OF

THE JUDGMENTS.

The above entitled cases constitute twelve of a

group of thirty which have been briefed, argued and

submitted together. They were all tried by his Honor,

Judge Bourquin, and the same counsel represented

the parties in all of the cases. Two cases of the same

nature had theretofore been tried in the same Court,

but before a different judge. Quite a number of days

were devoted to the trial of each of those two cases.

In one of them a judgment was sriven against the

appellant, and in the succeeding one the jury dis-

agreed. When his Honor, Judge Bourquin, came to

Sacramento to sit in the trial of the rest of the

group, he announced that he would allow but a sin-

gle day for the trial of each case, including, of course,

the time necessarily consumed in the selection of a

jury. The juries were to be chosen, the evidence put

in, argiunents made and instructions given in one

day. That program was ri,o;orouslv carried out. One
of the results of this high pressure system of trial

was that each jury at the close of the dav were sent

to their deliberations after beinsr told that the Court

would not convene further until the following morn-

ing. They were told that when they had arrived at a

verdict the foreman was to write out the same and



keep it in his possession and the jury would report

the following morning at ten o'clock. While the jury

w^ere not so specifically told, it was apparent that

unless they arrived at a verdict they must needs con-

tinue their deliberation through the night, spending

their time without any possibility of retiring. Of

course, such methods were wxll calculated to bring

about a verdict of some sort. Perhaps juries need

some sort of coercion, but w^hen the nature of the in-

structions is considered these conditions became a

mighty factor in forcing a verdict against the appel-

lant. A further result of this high pressure system

of trial was that after the impanelling of a jury in

the morning, the jury of the day before were brought

into the court room, lined up along the w^all opposite

that in front of which the new jury was sitting, and

the verdict rendered in the presence and hearing of

the latter.

Another feature of the trials, resulting in disad-

vantage to the appellant from the hurried procedure

adopted was this: In these cases under well known
rules the plaintiffs might introduce witnesses to tes-

tify as to alleged collateral frauds. Out of the group

of thirty or more plaintiffs there were in each case

some selected by the particular plaintiff whose suit

might be on trial, who were called to the stand to

testify as to these alleged collateral frauds. It was

impossible for defendant to know" whom these people

misrht be and therefore to prepare to meet their tes-

timony.

Again, it was impossible to give to the preparation

of each case the care and attention which everv case



merits if it is to be presented for decision before

Court or jury. We believe in the prompt dispatch of

judicial business; we believe that if a case is well

prepared it can be promptly and efficiently tried, but

we know that the too speedy trial of a case can amoimt

to a denial of justice. We respectfully urj^e such

was the direct result of the manner in wiiich these

cases were tried, coupled with what we respectfully

submit was ar,e:umentative partisanship of the Hon-

orable Jud,2:e who presided. We believe that this

partisanship is manifested in the chars^es to the

juries. We see no sfood reason why the precedinsf

jury were required to srive their verdict in the pres-

ence of the succeedins: jury. In addition to the

chareres themselves, many of which have received the

disapproval of this Court as not beins: the fair and

unbiased char,e:es to which the appellant w\as entitled,

we believe there are other instances in the records

manifestins; the antipathy of the trial Court toward

the appellant. For instance, in the McKew case, No.

5656, when the jury was beino: impanelled one E. S.

Brown was called into the box as a prospective juror.

He asked the Court to excuse him from duty for the

reason that he owned a tract of land which he was

subdividins: and was meeting with some objections

from his purchasers and felt from that that he would

be a prejudiced juror. He was excused, but in ex-

cusing him the Court took occasion to say to him that

he hoped he would let the example of these cases then

on trial serve as a warning to him as to the manner

in which he should conduct his business in his own

subdivision.



In the case of Parker, No. 5680, the Court severely

reprimanded and criticized a witness for the appel-

lant, one Oscar Braughler. (Transcript pages 84-85.)

The Court accused the witness of trying to be tricky

and stated that the witness had been on the stand too

often to try such tricks. When the witness apologized

to the Court, stating that the objectionable part of his

answer had been unintentional, the Court replied:

^^The first thing you know I will put a fine on you.

I have seen too many like you on the stand. I know

whether it was intentional or not.'' When it in-

structed the jury in that case, the Court took further

occasion to discredit this particular witness. Directly

followinq^ its statement of the rule that all witnesses

are presumed to speak the truth the Court stated that

the jury might see instant reason why the witnesses

were not entitled to that presumption, and stated

(Transcript pages 126-127) :

'^You may see it in their demeanor, their man-
ner of testifying. Some witnesses sometimes en-

deavor to be smart, they trv to evade the ruling
of the Court by hastv, cjuick answers, to get
around it. * * * When vou see a witness try-

in jt to beat the ruling of the Court, and slip in

something that he knows has been ruled out, be
careful in scrutinizing* the testimony of such wit-

ness. It clearly discloses interest and a parti-

sanship."

Lest there should be any doubt as to what witness

the Court referred to, it named Mr. Braughler directly

in that connection. It said (Transcript page 126) :

^^The defendant has placed only one of its

aeents on the stand, Mr. Braughler: but in con-
sidering the testimony of the witnesses in behalf
of the defendant, as well as for the plaintiff, you



' may see that they feel a partisanship or an inter-

est, and a desire to serve the one who summoned
them, beyond what they should, and which may
affect their credibility, in your jud,2:ment. That
is a matter for you to determine.''

In the Johnson case. No. 5692 (Transcript pa,2:e

112), when the Court came to instruct the jury upon

the question of knowled2:e by defendant of the falsity

of its representations it spoke in the following' terms:

** Moreover, if they didn't know it was false,

under all the circumstances, considerino; their

relation to the land and their opportunities and
their o'eneral knowledire, if they ou,2:ht to have
known, it is the same thino' as if they did know,
because no one inducins: another to enter into a
barirain can make a positive assertion of fact

contrary to the truth if they are cul])ably nes^li-

gent in not knowing; the truth, and T think you
will agree the defendant was in this particular

case.
'

'

In the Jensen case. No. 5693, upon the question of

testimony as to values where necessarily the defend-

ant had to seek the testimony of those engaged in the

real estate business since the subject was one of opin-

ion solely the Court made the following remarks con-

cerning the appellant's witnesses: (We say these

remarks were directed toward appellant's witnesses

because, of course, it is apparent from a reading of

them that they did not concern appellees' value wit-

nesses.) The Court said:

^^^In weighing the testimony of any of these
witnesses, you will have in mind their interest, if

any, or their motive, if any. These real estate
men who testified to values in this community
might feel it to their interest to keep it up as
high as possible. They are dealing in land, sell-



ing land and commissions depend upon value of
land. You may have that in mind in weighing
the testimony of any expert, including Mr. Trax-
ler. (Mr. Traxler was a witness for appellant.)
He said that he sold out, but he instantly said

that he owned stock. I would interpret that that
he sold his land to some company in which he
owns stock, so he would still have that variety of

interest and you may ask yourself whether his

testimony, or any other witness' testimony, is

entitled to full credit when they manifest an
interest in the case.''

In the Fredericksen case. No. 5685 (Transcript

page 88), in discussing the testimony of one of ap-

pellant's value witnesses, the Court said:

^'Tf the defendant worked up a market in the

east, as he did to the plaintiff, and fixed his own
price and not selling it at any less, that is not a
fair test of value, because others may have been
imposed upon like the plaintiff."

In the Jensen case. No. 5693, in commenting upon

the fact that after buying in the east the plaintiffs

had exchanged their land upon their arrival at Sac-

ramento, the Court said (Transcript page 136) :

^^I don't know as thev made much examination
of the second piece. I think Jensen said he had
boon on it. The defendant gave an exchange
privilege. But remember that these lands are
all of the same variety, that if false representa-
tions applied to one it applied to the other, and
perhaps no great value would attach to the right

of exchange. If a man sell you out of a handful
of paste diamonds one which is bad you are not
of much advantage if you can exchange that for
another out of the same bunch."

In the McKew case. No. 5656 (Transcript page 156),

the Court was noting the difference between the
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chemical analysis made by Davis, the soil expert for

appellees, and Twining, who testified in the same

capacity for appellant, and having noted these differ-

ences proceeded to disparage Twining. The Court

said:

^^Yet both of these witnesses may be telling

the truth as to w^hat they found * ^ * Very
much depends upon whether they were honestly
endeavoring to get a fair sample of the whole
land. Twining is asked on direct examination
whether in his opinion, the land is adapted to

growing fruit commercially. He rather evaded
the question. Gentlemen of the Jury, he did not

say *Yes, it is,^ or ^No, it is not,' he said: ^Well,

it is a good soil.' That was his answer to the

question whether the Umd would grow deciduous
fruit crops commercially. The w^eight of his testi-

mony is entirely for you. The same rule applies

to any witness. If you find any witness evading
a question, evading a direct answer to a direct

interrogatorv, vou mav ask vourself whether he
is inclined to be a fair witness."

The actual question and answer was this

:

^'Q. Is the land on the McKew track suitably

adapted to the raising of fruit commercially, con-
sidering the quantity of phosphoric acid and
potash in the soil?

A. It is a good soil."

In the same case, the Court criticized the testimony

of a Mr. Dillman who testified for appellant, as

follows (Transcript page 158) :

^^He is a buyer or a seller on commission for
various orchardists. He says that you can grow
crops commercially on hardpan two and one-half
feet, and it will grow three tons to the acre.

Where it is that deep, he says, the crop will

ripen early. That indicates that nature, recog-
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nizing the deficiency in plant food and the like,

hastens the process. You are all familiar with

that idea. If a plant is having a struggle to get

along, nature will try to bring it to fruition, to

seed, to life. It is an old saying that an old

orchard, in its last year, will produce its heaviest

crop.
'

'

What the witness actually says appears on pages

107 and 108 of the Transcript. He was speaking of

grape production. He said:

'^On that soil two and a half feet above the

hardpan, Tokay grapes grow successfully in com-
mercial quantities, market conditions considered.

The average production around Florin is about
two hundred crates to the acre. In tons, that

would run about three tons to the acre. The
maturity of those grapes is early. The Florin
Tokay enjoys the reputation of being the nicest

Tokays that go to the eastern market. They go
in early ; they have a peculiar flame color of their

own, and have commanded for years a premium
on the auction market. That is due to the char-

acter of the soil, and also the fact that they ripen

early is due to shallow depth of soil.
^'

In the Parker case. No. 5680, this Court char-

acterized the instructions given as being beyond

question, improper and highly prejudicial, as argu-

mentative in the extreme, and as abounding in ques-

tions suggesting their own answers, and said that

while the exceptions were very general they would be

deemed sufficient in view of the fact that the errors in

giving the instructions were of such a nature that

the Court was powerless to correct them. We take

this to mean that by the giving of the instructions

referred to the jury must have been, or must in fair-
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ness be held to have been, put mto a state of mind

such that from that time on the trial was an unfair

one and this to a degree that their prejudice could

not have been eradicated by anything which the Court

might conceivably have said to them thereafter. And

we think this to be a reasonable conclusion. The

charge was unfair and damaging. The (^ourt was then

powerless to minimize or eradicate the damage that

had been done. Upon objection made, what coukl the

Court have said to cliange the situation? After the

giving of such instructions tlie jury to whom they

were given was no longer competent to try the issues

as fair and impartial jurors. We understand that the

purpose of the rule requiring excej)tions to a charge

is that a party know ing a charge is erroneous cannot

remain silent and gamble upon the chance that the

verdict may be in his favor, and if the result turn out

to be unfavorable have the judgment reversed on

appeal upon a matter concerning which had timely

objection been made, the error could have been cor-

rected. It is always the Court which makes the error

in the first instance, but fairness requires that it be

pointed out if a ])arty intends to rely thereon upon

appeal. Where, however, the error cannot be cor-

rected, as this Court held in the opinion cited, the

reason for the rule ceases.

In respect of prejudicially unfair comments upon the

testimony, or prejudicially partisan argument against

a party upon the facts, indulged in by the trial judge,

we submit the rule should be relaxed, and particularly

is this true w^here, as here, a series of cases are being

rapidly tried day after day by the same judge, against
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the same defendant, the cases all being identical as

to the issues involved, and consequently as to the rules

of law properly applicable thereto. Where error has

been pointed out in such circumstances and the Court

has refused to correct the same, of what avail is it in

successive cases where the error is persisted in by

the same judge to again and again point it out? The

reason for the rule does not require it, therefore the

rule should not. For instance in the Leitch case. No.

5723, and in the Hanson case. No. 5705, this Court

held that permitting the expert, Davis, witness for

the appellees, to testify as to a similar loss suffered

by him in the orchard business was reversible error;

yet, after the admission of that testimony had been

objected to and thus the error called to the attention

of the Court, the same testimony was permitted in

succeeding cases.

Again, in the Hanson case. No. 5705, in the Nepstad

case. No. 5706, in the Nelson case. No. 5683, and in

the Melin case. No. 5671, this Court held the trial

Court's definition of a commerical orchard to consti-

tute prejudicial error requiring reversal. Undoubt-

edly the same error occurred in other cases reversed,

but the point was not specifically covered by the

opinion. This error w^as repeatedly pointed out, yet

day after day was persisted in.

Again, upon those issues covered by instructions

criticized in the Parker case, above, the charges to

the juries day after day were quite similar, and, we
submit, equally argumentative and unfair. The matter

was called to the attention of the Court with no result.
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Under these circumstances we submit that it should

not be said on behalf of the trial Court, persistmg in

the errors, that exceptions are required. After all, it

is the trial Court which makes the error; it is the

duty of that Court to try the cases fairly and to

likewise fairlv instruct the iuries. It is a salutary

rule that requires exceptions in matters where error

can be corrected below. But the reasoning requiring

the exception, whicli is tliat the Court must be fairly

dealt with by the appealing party, applies with equal

force to the Court where the error has been ])ointed

out and tlie Court persists therein. To permit a judg-

ment erroneously rendered under such circumstances

to stand is to permit the Court to do the very thing

prohibited to the party. The duty of the Court to try

the cases and instruct the iuries fairlv is an active

continuing duty, and judgment should not be per-

mitted to stand where the trial has been unfair in

cases where the errors complained of have been re-

peatedly pointed out and where the instructions have

been prejudicially argumentative and unfair. Par-

ticularly is this true under the circumstances existing

in respect of the trial of this group of cases. It is

exceedingly difficult imder such circumstances to be

meticulous in stating objections to charges where they

are of extreme length, rapidly delivered and entirely

oral, prohibiting any preparation of exceptions by

comisel engaged in the trial. Sometimes even the

learned Court itself was confused in rehearsing the

testimony to the jury, as to whether the matter com-

mented upon appeared in the trial of the case in
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which the jury was then being instructed or in other

trials, and apparently deemed the matter one of little

importance. For instance, in the Fredericksen case,

No. 5685 (Transcript page 94), while arguing that

plaintiff had a right to rely upon the advice of

McNaughton, an employee of appellant in respect of

the effect of hardpan, the Court stated that McNaugh-

ton had not taken the stand to deny what the plaintiff

had asserted, and then continued:

^^ Rather, in one other case, I believe he
(McNaughton) states that hardpan is a good
thing, that it fertilizes the soil."

The force of these suggestions as to the necessity

and sufficiency of exceptions is, we think, recognized

by this Court in its decision in the Hayes case. No.

5707, wherein it is said:

^^The exception to the instruction in this case
is so general that we might under the rule wholly
disregard it, but in view of the fact that this is

one of a series of cases tried by the same Judge
and the same attorneys, and that in the com-
panion case, Boucher, the attention of the Court
was called to the fact that such an instruction

violated the rule in reference to the burden of
proof, we feel that justice requires the considera-

tion of that matter in this case, and because of

this erroneous instruction the judgment must be
reversed."

Turning our attention now to the cases in which

this Court has held the instructions to be prejudicially

mifair to appellant, we find that in the Parker case.

No. 5680, that portion of the charge set forth in the

opinion and made the subject of criticism, is, as the
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Court ill its opinion states, concerned with knowledge

on the part of the defendant that the representations

made were false; that the defendant intended that

the plaintiff should rely and act upon them and that

the jilaintiff did rely and act upon them.

At the risk of unduly extending this petition for

rehearing, we feel that for the purpose of apt com-

parison it is right here to set out herein those excerpts

from the instructions of the court in the Parker case,

likewise set out in tliis Court's opinion therein and

made the suliject of the Court's criticism as the reason

for reversal.

Turning to the cases affirmed and for a rehearing of

which we are here petitioning, we submit that there is

no essential difference between their prejudicial char-

acter so far as the effect u])on tlie jury be concerned.

The language differs, of course, although even here

there is a I'emarkalile similarity, but the effect must

have been, and we submit was, the same. Under the

circumstances controlling the trial of these cases as

hereinbefore pointed out it required very little show-

ing of partisanship on the part of the Court to be

as damaging as the most gross showing of partisan-

ship could have been.

The following excerpts from the instructions in the

Parker case appear in the opinion of this Court in its

decisions therein:

''It must appear by the greater weight of the
evidence that the defendant knew that one or the
other, or both of those representations were false,

or you cannot hold it liable, or if you find that
it ought to have know^n it, or did it make this
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assertion positively which is equivalent of knowl-
edge in the eyes of the law. If it did not know it,

why shouldn't it have known it? It had handled
these lands and dealt with them for twelve or

fifteen years before. They had all the knowledge
of those years in that subdivision. They had
experts in their employ, horticulturists as well

as others. Why didn't they know? They knew
what was in the soil, or could have known. They
knew what the land w^ould produce, or could
have known. Should not they have known before
they go and sell it to people away down East, who
knew nothing about the land? Moreover, they
made the assertion positively. The witnesses for

the plaintiffs, and the plaintiffs themselves, say
that this agent said the land is well adapted to

commercial orcharding. When you make positive

statements, not qualified, the law^ holds you liable,

if they are false. So if you believe from the

greater weight of the evidence that the defendant
knew those representations w^ere false, or should
have known it, or made them positively, as I have
said, the plaintiffs' case is thus far made out, and
you proceed to the next step.

Did the defendant make them with the intent

that the plaintiff should rely on them? What did
they make them for? What does a merchant
issue advertising for? What does he send an
agent out for, except to persuade prospects that

what he is telling them is true, and that he is

telling it to them for the purpose of bringing
them in as prospects ? That is only common sense.

The law is common sense. Of course, the de-

fendant intended whatever it said in this book,
and whatever was said by its agent was intended
to infiuence and persuade the plaintiffs to believe

it and to induce them to enter into the bargain.
There could be no other more reasonable con-
clusion than that.

If you find that to be true, then the plaintiff's

case is made out so far, and then you proceed to
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the next step : Did the plaintiffs believe it ? They
say they did. Why shouldn't they? They were
dealins^ with a corporation having a great deal of

land. You can assiune that it was a large corpo-

ration selling it, representing it to be of value

for certain things. California, a great state,

magnificent resources; they were living down in

Iowa. They were made to be believed by the

Reverend Swenk, and bv the book. Whv shouldn't

thev believe it? Why shouldn't we believe that

plaintiffs believed it? They say they did believe

it. They say they relied on it and were induced
l)y it to make the bargain. They sent out their

husbands to see the land. They were coming under
the influence of the representations, of course.

You have heard evidence detailing the extent of

the view. T tliink tliey said they were on two of

these lots. There are four lots. They were on
two of tliem once or twice, on an inspection of the

surface. How much would that advise them?
They went out with Mr. Braughler perhaps twice,

once or twice. You will remember how many
times. They were easterners. They knew nothing
of California land, if it was adapted to fruit or if

it was not adapted to fruit. It is not a matter that

is open to casual inspection as to what food
elements are in the soil, or how deep was the

soil, or where lay the hardpan, or the texture,

quality, or character of the hardpan, or how deep
it was. You can see they did not get y^vj much
knowledge by merely looking over the surface of

the soil. That is all that was done, according to

them, and according to Mr. Braughler. They
still would have the right to believe what the

defendant and its asrents had told them, and still

rely on their statements. The facts could be
assumed to be well within the knowledge of the

defendant. They accepted the defendant's repre-

sentations as true. Their casual inspection would
not deprive them of the right to recover in this

case, or deprive them of the right to rely upon
those representations; if in such circumstances
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the plaintiffs still believe the representations and
relied upon them, and thereby were influenced in

whole or in part to buy the land their case is

made out and they are entitled to recover.
??

Compare with these the instructions upon the same

matters given in the Tipper case, No. 5701, rehearing

in which is hereby requested:

^^The law requires that it must be proven by
the greater weight of the evidence that defendant
know that the statement was false, knew that the

land was not adapted to commercial orcharding,

or ought to have known it. In that connection,

remember that it has been handling this land and
promoting this enterprise for eleven years at the

time it sold to plaintiff. Its advertising states

that it sold its first piece out there to some cus-

tomer in 1912. It had experts or horticultural-

ists, as well as poultry men. Should not it have
known? Don't you think it did know? It had
years enough to learn. Experts seem to know
these things. It had years enough to test it out
practically, because it says an orchard will come
into bearing in five or ten years. Or if it did not
actuallv know it, should not it have known it?

Again, it makes the positive statement in its

advertising that it is proven beyond doubt that

the land is adapted to growing these fruits com-
mercially. That takes the place of evidence.

Gentlemen of the Jury. In the eyes of the law
that is enough. That, then, can be assumed; if

the statement w^as false, you ought to infer that

they did know^ it. You must follow that direction

of the Court. That is one place where the law
controls. No person has a right to sell anything
imder the circumstances disclosed in this case,

and assert positively that it is so and so, when
it is not so, whether they know it or not. They
are bound to know it. If it is false, the law
assumes they knew it was false.

Passing over that, you will then come to the
next step in the case, and that is that the de-
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fendant must have made the statement with the

intent to influence plaintiff to believe it and to

buy. What did the defendant make the statement

for? What does a real estate a,2^ent tell his cus-

tomers anything^ about the land for except in the

hope that the person to whom he tells it will

believe it and be induced to buy? If you, as

merchants, advertise in the papers, you do it in

the expectation that your customers will read it

and believe it, and come in to buy, that it will

brino- customers. So vou will not have much
difficulty with that element. The intent is mani-
fest. You infer it from what the person does.

You cannot look into a man's mind and see what
it intends. A corporation has no mind. You look

at the advertising'. The law says that a person
is presmned to intend the ordinary and natural

consequences of his act. When they put out

advertisins: making statements to prospects, the

law presumes they intend he shall believe it and
act upon it. If that appears from the greater

weisrht of the evidence, as I have stated to vou
phiinly it does, no other conclusion can be arrived

at, then there is another step, mainly, it must
appear by the sri^eater weight of the evidence that

T)laintiff did believe the statement, that he relied

upon it, and was induced by it in some part, at

least, not wholly—he need not have relied on that

alone, he might have been influenced by poultry,

by nearness to power line, nearness to your city,

and all that, but if he believed the representation
that the land was well adapted to commercial
orcharding:, and he had that in reserve in his

mind as the second, or third, or fourth string to

his bow, and relied on it somewhat, and was some-
what induced by it to buy, that is enough, no
matter what he intended to devote the land to,

whether he intended to devote it to anything.
The law is that when a partv makes a false repre-
sentation, and induces another to buy, he cannot
speculate nnd conjecture that the partv was not
influenced by it. It was said to him to influence
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him, and you can ask yourselves why was he not
influenced by it. You cannot look dow^n in his

mind and say that he was not. You take the
view that is common sense and natural. Would
it have influenced any of you away down in

Minnesota—no, he was not from Minnesota, he
w^as from Manitoba, further north, and it was in

the depth of winter when this started, if you will

recall; they advertised about California fruits in
connection with this land. I assume that Cali-

fornia's chief trademark abroad is its wonderful
fruit, if it has it.

So if it appears by the greater weight of the

evidence that the plaintiff was influenced, in

whole or in part, by this representation as to

fruit, his case is made out so far. The book tells

him to go into poultry first. He says the agents
told him the same thing. You can see that a
poor man cannot wait five or ten years for an
orchard to come into bearing; he must go into

poultry first, the book savs. And, as I say, the
plaintiff tells you that the agent told him the

same thing. The agent denies it. Which is more
reasonable"? Reasonableness is a great test of
truth. Is it reasonable to believe the agent told

him just what the book was telling him in writ-

ing? Or is it not? It is for you to determine."

(Transcript pages 134-137.)

The following is taken from the instructions in

the Schreindl case. No. 5684, and from that portion

of the instruction covering the same matter as the

Parker instructions:

^*If the greater wei^rht of the evidence proves
that it is not, that the representation made by
the defendant w^as false, then the next step will

be taken by vou, and that is, did the defendant
know that was not true, or should it have known,
or was it not negligent not to know it? When
you come to consider that, you will take into
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consideration that it had these lands, promoted
them for commercial orcharding: ten or twelve

years before it dealt with plaintiffs. If it did

not know it, it was time it should know it,

especially when they go out and make these posi-

tive statements that it is proven beyond a doubt

it is adapted for commercial orchard enterprise,

and you determine should defendant know it;

should not it have known it. Of course, the law
is that if a person makes representations which
they ouo'ht to know to be false, or if they make
them positively, without information which they

have not 2:ot, they are liable if the representation

is false, for damages.

So, if you find by the crreater weight of the

evidence the defendant knew or ou|2,*ht to have
known or was nec:li,2.*ent in not knowine^ that these

T'epresentations were false as to value and adapta-
bilitv to commercial orchardino;, if they were,

then plaintiffs' case is so far proven and you
proceed to the next thin^, and that is did the

defendant make the representations to induce
the plaintiffs to rely on them and enter into the

barsfain ? The first question you ask yourselves
is what else did the defendant make them for?
What did it put out the book for and send a2:ents

to hunt up customers but to induce them to be-

lieve what they v^^ere tellins^* them and by them
enter into a baro;ain. If vou advertise anythins:

you advertise it so that somebody who reads it

will believe it and come and deal with you. That
is common sense and the law, and law after all

is but common sense.

Then the next question is if you believe that
defendant made them to induce the plaintiffs to

buv them, did the plaintiffs believe them? A8:ain
takine: the circumstances: He was in Minnesota
when they were made to him, when he read the
book, when the assents talked to him; he did not
know anythins: about California and California
lands; and California is allurins: to anyone living
in a cold country at all times; they listen with
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ears rigid, ready to believe, and when they are

told about making: such a home like this, a com-
mercial orchard and poultry, after a certain num-
ber of years and so on, why shouldn't they be-

lieve it ? What would induce them to buy if they

did not believe it, because he signed up the con-

tract and did buy.

If you find by the greater weight of the evi-

dence the plaintiffs believed the representations,

did not know anvthins* to the contrarv, and were
induced by it to buy, would he have bought but
for the representation that the land w^as worth
so much money, and that it was adapted to com-
mercial orcharding, if thev were made to him

—

if vou find thev were made to him. You will

look into the circumstances; evervthino: that is

represented and gives a value to land is a mate-
rial representation and a party who buys has a

right to look upon it as an inducement to buy.

It is not necessary to prove reliance and that it

induced Mm to buy. It is not necessary to prove
it v/as the sole reliance, but that it induced him
in whole or in part to purchase the land. So far

as the argument was made ^"hat the industry was
mainly poultrv, that is wholly immaterial, pro-
vided it was also represented to him as land
adapted for a commercial orchard enterprise, and
he was induced therebv to buy. It mi<?ht have
been argued and miorht be said well, he did not
start anv commercial orchard. That is true. But
look at it this way: Suppose it had been repre-

sented to him that this Innd wns very valuable
because one of these days it will be wanted for a
railroad depot or as a factory: he would not have
any intention himself ever of buildino; a railroad

depot or establishing a factory on it: vet that
might be a verv good inducement to buv the land
as against the time that that would be built. If
the land had value for commercial orcharding,
it might well influence a purchaser if he ever
wants to sell, if he wanted to change his vocation
and go into orcharding. That is common sense.
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' If the representations were in your judc^ment

—

any inducements, not the sole inducement, but in

whole or in part contributed to inducing plain-

tiffs to buy, that is the inducement which the law
intends and is sufficient for the plaintiffs' case.

It is not necessary that the defendant should
intend to cheat or defraud the plaintiffs. Noth-
im>' so coarse as that. If the defendant made
false representations with the intent that the

plaintiffs would believe them and rely on them
and buy the land, that is the only intent that the

law requires to make out a case of lee^al fraud
and deceit. If then you believe that the defend-

ant had that intent, and as I stated to you what
other intent could it have had, by the greater

wei,2:ht of the evidence the plaintiffs' case is made
out, and Gentlemen of the Jury, then the next

question would be, has the plaintiff been dam-
aged, * ^ *''

(Transcript pa.2:es 120-123.)

Compare again the following excerpts from the

testimony in the Fredericksen case, No 5685, cover-

ing the same ground as is covered in the excerpts in

the Parker opinion:

^^But suppose you find that the plaintiff has
proven by the neater weight of the evidence
that the land is not well adapted and was not well

adapted for the commercial raising of the decid-

uous fruits, then the next question is, Did he be-

lieve and relv upon it? Did the dpfendant induce
him to believe and relv upon it? When vou come
to that point you have only to look at the circu-

lar. They issued the circular and thev undoubt-
edly issued it to influence the parties wnth whom
they wanted to deal, to excite their belief in it.

That was the very purpose of the circular. Gen-
tlemen, to induce them to buv, and vou have the
right to presume that as r)laintiff says he did
believe and he did rely upon it and was thereby
induced in part to purchase the land.
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It is not necessary that he might have contem-
plated an immediate embarkation in the fruit

business commercially. He might have thought
of commercial poultry, yes, but when land is rep-

resented to be valuable for any particular quality

that attached to the land, as an asset, both in

the present and in the future, if he ever wanted
to sell it in the future, certainly that land is

worth more if it is adapted to many purposes
than if adapted to only one, and the law pre-
sumes, and the plaintiff testifies that he was in-

duced to believe that the land was adapted to the
commercial raising of fruit in commercial quan-
tities.

But the defendant advances as a theory, though
it has produced no testimony to that effect, that
they believed it was well adapted to the commer-
cial growing of fruit, and it could not have been
guilty of wilfully or knowingly making a false

representation.

In the first place, the defendant was expert in

its knowledge. It had owned these lands for years
before it made this bargain with plaintiff. It

had the expert horticulturists and soil men in its

employ, and if the land was not well adapted to

fruit-raising, as it said it was, successfully for

commercial purposes, you have a right to pre-

sume that it knev; it. It had opportunity enough.

Furthermore, it represents that it had already
been proven that the lands were adapted to the

successful raising of fruit in commercial quanti-

ties, and it knew whether it had or not. Further-
more, if the defendant made such a representa-

tion, although it believed it to be true, if he did

so without sufficient knowledge on which to base
its positive assertion that it was proven the land
was well adapted to the raising of fruit in com-
mercial quantities, the law would hold it liable

just the same as though it had knowingly and wil-

fullv made the false statement. When experts

of California go way down east to sell land to

other people on positive assertions that they will
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' produce so-and-so, those are expressions of fact,

representations of facts, and not opinions, and
they are held to know the truth of them.

So in this case the defendant having made the

representation it did, it ought to be inferred by
you that it knew the representation w^as not true,

if it was not true. That is the point for you to

determine. Was the representation true? Has it

been proven untrue?"

(Transcript pages 88-90.)

The following excerpts are submitted from the

instructions given in the Anderson case, No. 5694:

^^The defendant is not liable for false repre-

sentations, even if it made them, unless it knew
that they w^ere false, or unless, in the circum-
stances, it ought to have known, or unless it

makes them positively importing that it had
knowledge of what it w^as stating to its would-be
customers. Did the defendant know^ they were
false? It had some seven or eight years' experi-

ence with that land. It says it has been assisting

its customers that long in those lands. It ought
to know, ought it not? It had experts in its em-
ploy to give them knowledge, to advise them. It

makes the statement j)ositively that they were
well adapted. That imports knowledge, that is to

say, it leads the customer to believe that it has
knowledge. It is for you to say, now, whether
the company knew or should have known. It has
a letter in this book that it is proven beyond doubt
that this land is adapted to the commercial grow-
ing of deciduous fruits. You have a right to infer

that. Where it makes a statement positively, it

ought to be inferred that it did know that the

representation was false, if it was false.

And so as to value, did it know^ the value of

this land, or didn't it? If the lands were not well

adapted to commercial orcharding, and defendant
knew it, what would give value to the land? It

puts them out, it represents these lands in its
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book for commercial orchard purposes, it repeat-

edly tells the would-be customer of the comforta-
ble situation he will be in when his commercial
orchard will be in bearing, how many years it

takes to bring it to bearing. There is no doubt
about that, its advertisement fixes that, and if

those representations were made by its agents
they were made by the defendant.

If you find that the representations were false,

and the defendant knew they w^ere false, or ought
to have known it, which is the equivalent, then
you proceed to the next step. If you find that

proven by the greater weight of the evidence,
taking into consideration all of the evidence, the

defendant must have made the representations
with the intent to influence the plaintiff

to bring the plaintiff into the bargain. What else

did it make them for, if it made them? What
else does a merchant advertise for, what else does
he send out agents to make representations for,

other than to induce the party with whom he
wants to deal to believe them, and to influence

him to enter into the bargain. That is all that

is necessary. The defendant speaks by its agents.

It is not necessary that the agents should have
had in their minds the base thought, We will

cheat, deceive and defraud this plaintiff. Oh, no.

It is only that the plaintiff would accept the rep-

resentations, and would be influenced thereby
to deal with them. That is all that is necessary
to make the defendant liable, if the other elements
I have stated to you have been proven.

But that is not enough. The fifth element is

the intent of the defendant, and there can be no
doubt that that was the intent of the defendant,
to induce the plaintiff to rely on the representa-
tions and to deal w^ith the defendant. It must
appear by the greater weight of the evidence that
the plaintiff believed the representations, did not
know^ anything to the contrary, relied on them,
and was induced by them, in whole or in part, to

enter into this bargain and buy the land. The
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plaintiff was a woman, from Minnesota. She
knew nothing of California or of California lands.

In Minnesota, in January, this is glowing litera-

ture—that is not too strong a statement—it ap-

peals very strongly to people down in Minne-
sota—you may know^ something about that in

respect to the climate. She was undoubtedly
ready to believe. She said she did believe. She
read the book and believed it. She heard the

statements of the agents, and believed them, and
she was induced by them to enter into the bar-

gain. Isn't that reasonable? The defendant says

no, that she bought simply for a j)oultry propo-
sition, we did not hold it out as a fruit proposi-

tion. That is the argument. That won't do. The
book says otherwise. Remember, that in order
to enable the plaintiff to recover, it is not neces-

sary under the law that she should have intended,

at all, to go into commercial orcharding. If some
attribute is attached to the* land, Vv^hich is of

value, and it is of value—and the party may not
intend to appropriate it for that purpose, but
appreciates that that additional value thus given
to it is an element of value therein, and she is

induced partly—not necessarily wholly—to buy
the land because of that added attribute, that is

enough reliance. For instance, supposing it had
been represented to her that on this land next
year there is going to be a large automobile fac-

tory built, or that it is going to be built across
the street from that land, of course, she would
not intend to build an automobile factory, but
if she bought the land on that representation
that it w^ould increase the value if she ever wanted
to sell it, that would be enough to constitute the
false representation, making the defendant liable,

if it w^as false. Of course, she says here that she
intended, induced bv these representations as to

value and commercial orcharding, to buy this

land, though it was told to her, and the book
says it, too: You go into the poultry business
first, that is your immediate profit. Of course,
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these were poor people. Poor people cannot wait

five or six years or seven years for a commercial
orchard to come into bearing. The book says,

You go into poultry first, while your orchard is

coming into bearin^^, and thereafter you can give

up the poultry, if you please, and rely on your
orchard. The book tells where orchards in full

bearing are sold for from $1,000 to $1,500 an acre.

So,. Gentlemen of the Jury, if you believe from
the greater weight of the evidence that the repre-

sentations were relied upon even partly by plain-

tiff, even if only with the idea. Well, if I don't

want to raise poultry sometimes it is w^orth some-
thing to have a place adapted to commercial
orcharding, I can sell it easier,—that w^as enough
to enable her to count upon that representation in

this suit.''

(Transcript pages 147-151.)

The following excerpts are from the Jeppson case,

No. 5681

:

^'Did the defendant know these representa-
tions it made were false? Did it know the land
was not w^orth $350 an acre? Did it know that
the land was not adapted for commercial orchard-
ing? In that connection, you must remember it

was the owner of the land, had been for a long
time ; I think there is evidence in this case that it

had been selling these lands for a considerable
period before it dealt with the plaintiffs. An
owner of land ought not do or should not make
positive statements as though it did know. No
party who is offering to sell land should say it is

positively proven beyond doubt to be adapted to

commercial orcharding unless he knows the fact,

or is guilty of negligence in failing to know it. If
the defendant, however, did not know% and if you
believe, under the circumstances, that it w^as not
negligent in not knowing, and if it actually be-
lieved these representations, it would not be
liable, it would not be guilty of fraud, but you
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must remember that it had experts, horticultural

experts, amons^ its selling agents, and that it made
these representations as though it did know; and
ask yourselves whether it did not have knowledge
that the land would not raise fruit commercially,

and if it did not have knowledge that the land was
not of the value of $350 an acre, if you find those

statements were false.

Then furthermore, the defendant must have
made them for tlie purpose and the intent to in-

duce the plaintiff to believe them and enter into

the contract. Ask yourselves. What othei* pur-

pose were they made for? What a man who has
something to sell goes out and makes representa-

tions as to what a thing is worth, and what it

will produce to the prospective customer, there is

no reasonable inference but that lie makes them
in order that the customer will rely on them, and
be induced to buy. That is common sense, as well

as law\ It was not necessary that defendant
should intend to cheat anybody; it need not have
that in mind. If it intended to make these repre-

sentations as truthful, when it knew they were
not true, so that a party would believe and rely

on them and enter into a contract, that is the only
intent to defraud that the law requires in order
to make the defendant culpable and liable in a
case.

Still further, that is not enough to j^rove the
plaintiff's case. They must have believed and re-

lied on them and been induced to buy by reason
of them. Otherwise, they are not entitled to re-

cover. If they were false representations, but
they did not believe them, they were not deceived.
If these representations did not induce them to

buy, they were not material. But why should not
they believe them? They w^ere in Minnesota, and
undoubtedly were attracted by the alluring state-

ments made in this book, and by the selling

agents. Why shouldn't they believe? They
bought before they even saw the land, and entered
into a contract and paid $100 down before they
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came out at all. You will remember the plaintiff

says he believed them, says he relied on them,

savs they induced him to make the purchase. But
the defendant says that is not altogether true, that

plaintiff was not intending to do commercial
orcharding, that he was only looking for poultry.

If the plaintiff did not attach any value to the

land for commercial orcharding, if the represen-

tation that it was adapted to commercial orchard-
ing did not influence him, if he would have bought
anyhow, of course he was not damaged, because it

did not add anything to the bargain, so far as he
was concerned. He said it did. Ask yourselves
whether you would attach any value to that. The
plaintiff says it induced his purchase, and even
if he did intend to enter into the poultry business,

he says he told them he was going into commer-
cial orcharding. He said he told them he was
going into the commercial orcharding at the time
he was out with Gimlet, and they said, 'Go into

the poultry first. ' He said he told Lyding he w\as

going to put the place into commercial orchard-
ing, and he said to go into poultry first. The
average man cannot go into commercial orchard-
ing right away, he has to w^ait too long for re-

turns, he has to go into poultry first. And the
plaintiff said that that was his purpose. Ask
yourselves whether the representation, if you be-

lieve from the greater weight of the evidence that

the representation that the land was adapted to

commercial orcharding, influenced the plaintiff,

was taken into account by him, and he would not
have entered into the bargain imless that had been
made to him. If von find that proven by the
fi^reater weight of the evidence, and the other
elements proven as I have stated, the plaintiff

would be entitled to recover on that score.

But the question arises, was the plaintiff justi-

fied in believing these representations? He did

go out and look at the land, himself, but you want
to remember, too, that whether or not the land was
well adapted to a successful orchard enterprise
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' is not obvious by looking at the surface of the

ground. It would not be, it is not, obvious to an
inexperienced person. Would it be evident that

the land was not fertile by sight. He could not

see that it did not contain these vital food ele-

ments that Davis talked about. He could not see

the hardpan. Did he have the experience to know
that har(l])an at that depth—he did not know how
deep the hardpan was—would prevent that repre-

sentation that it was adapted to commercial or-

charding from being true?

A man is obliged, of course, to see what he can
see, and learn what he can learn by reasonable

dili2:ence, but when it comes to something that

I'equires analysis, like soil by an expert to advise

him; and you have seen that experts differ. The
phiintiff is not obliged to make analyses of soil,

not obliged to employ an expert. He is justitied

to rely on the statements of the defendant, with-

out any further mvestigation, if in your judg-
ment, a prudent man, like the phiintiff at the

time, and under those circumstances, woukl have
done it. And if he did it, he is not to be barred
of his remedy because he was on the land some
fifteen minutes before he had made the final

contract.

As I have said to you before, the representation
made as to value, and as to adaptability for com-
mercial orcharding need not be the sole induce-
ment to engage the plaintiff's attention. If it was
part of the inducement, and led him to buy the
land, it is enough to serve his purpose and to

make out his case."

(Transcript pages 130-134.)

Compare again the following excerpts from the

Loucks case. No. 5657:

^^Remember, in considering the book, that the
defendant is liable, responsible, for the statements
in this book, the representations, and the repre-
sentations of agents. The defendant is a corpora-
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tion and can speak only by agents, and this book
is its agent. Remember too it is not a question

of how much truth there is in the book ; it is not

a question of how much truth the agents repre-

sented to plaintiff; but the question is rather the

falsehood therein that the plaintiff says they
represented to him in respect to the adaptability

of the land for the commercial growing of fruit

and about the value. The law presumes that men
deal fairly and honestly, and they are bound to

deal fairly and honestly, rather than by misrepre-
sentation to induce others to enter into bargains.

It is a poor policy; it is not a good policy for

the state. California and its resources are great

enough to secure honesty and honest bargaining
anywhere without there being misrepresentation
in order to enable people to sell land. It is not a

question whether the defendant made anything.

Even if it lost money on the whole project it can-

not recuperate its finances by inducing someone
to enter into a bargain by false representations."

(Transcript pages 126 and 127.)

^^Now as to the representation as to value. The
plaintiff says they represented to him it was not
only worth $350 an acre, it was of value of $350
an acre, and that is a representation of fact that

is a representation of fact that is made to a man
who does not know, made at a distance, as it was
in this case, and this representation was made to

him by experts, by those who are supposed to

have superior knowledge. Remember this de-

fendant had experts; it had handled these lands a
long number of years and it held out its horticul-

tural expert and others. You have a right to pre-

sume they knew what they were talking about and
knew whether their statements were true or not.''

(Transcript page 129.)

^^Then, Gentlemen of the Jury, if you find that

these false representations were made, the next
question is, did the defendant knov/ they were
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false, or ought it to have known, or if it did not

was it culpably negligent in not knowing it. Re-

member the defendant bought this land to sell in

small lots ; it had, its experts had been acquainted

with the land and operated with it in planting

olives and the like for twelve years before it sold

to the phiintift*; if the land was not worth that

much, if it was not adapted to the commercial
raising of fruit by reason of the hardpan, you
have a right to infer that it knew it; you have
a right to infer that if it did not know it it ought

to have known it, considering its rehition to the

land. Ask yourself what you would have known
in like circumstances. If it is a fact that land
with hardpan lying at that depth and that charac-

ter of soil which defendant has is not well

adapted commercially to the raising of fruit, why
didn't the defendant know it, when it had experts

selling the land and holding it out for sale. If

you find by the greater weight of the evidence

that it did know it or should have known it, or

was negligent in not knowing it, that proves
plaintiff's case enough for that purpose.

It must be proved that the defendant made
these representations to the plaintiff to induce the

plaintiff to bargain. What did the defendant
make them for, but to induce the plaintiff to

enter into the bargain. That is what the book is

for. That is what the agents are for, hunting
buyers, making representations so that the cus-

tomer will believe them, so that they will be in-

fluenced by them, act upon, and deal with them.

That is not enough for the plaintiff's case. He
must also prove that he did not know these repre-
sentations were false. He was in Wisconsin. He
was a farmer there; farming conditions in Wis-
consin are entirely different from those in this

state, as widely separated as Wisconsin and Cali-

fornia; he communicated with defendant there,

he was allured by this literature and by the repre-
sentations as to the climate; they impressed him
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and he came out and he .2:oes out and looks oyer

the land ; he was on the land several days examin-

ina; it
;
partly with the agents ; he spent one Sun-

day there also ; he bored in one place and said he

found the hardpan at two feet but did not know
anything^ about hardpan, he did not know its in-

jurious effect on the land, he says or on its

adaptability for fruit-raising, and if in your
judfi^ment that is reasonable, he should have the

benefit of it, if he did not know and as a reason-

able man should not have known; of course it is

not always an easy question to determine whether
land is adapted for one crop or another; you can
see that yourself w^hen experts differ so widely
in their opinion and sworn judgment in the mat-
ter. You ask yourself whether the plaintiff ought
to have known at that time, not that the land had
hardpan, but w^hether the representation that it

was w^ell adapted for the commercial raising of

fruit was false—not alone the hardpan but other
matters, and how much influence the mere fact

that he found hardpan would have on a man of

his experience and his knowledge, and his state of
mind after he had read all the w^onderful descrip-
tion in this book and his eagerness to come to

California had been aroused, for apparently he
was easier to come, for you will remember he
wrote back to Fotheringham and told him he was
going to come out whether he dealt with him or
not. He says he came out and examined the lands
and entered into a contract wdth the defendant
and bought twenty acres, * * * ''

(Transcript pages 130-133.)

The following excerpts are from the Alex Johnson

case, No. 5721:

*^It is the law that unless the defendant knew
the representations were false; or ought to have
known it, or made them positively, after a fashion
vrherein the law implies knowledge, wherein it is

not justified, the plaintiff could not recover. First,
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did it know? It had had these hands, and was
operating^ in them, at that time when it sold to

plaintiff, for ten years. I think the literature

says it sold its tirst tract out there in 1912. It

had experts in its employ, it had horticvdturalists.

Horticulture means fruit. If a horticulturalist is

an expert he knows soil, he knows conditions, he

knows that is necessary in soil, and he knows the

general nature and character of soil in order to be

adapted to successful commercial orcharding;. If

he is entitled to claim that he is an expert hor-

ticulturalist, he certainly knows that. So did he
know? If it did not know should not it have
known before it went out to sell these lands in

hio'h figures—high in nmnber of dollars, wiiether

high in com])arison to tlie vahie of the hmd is for

you to say. Wasn't it negligent not to know, if

it did not? Moreover, it made the assertion

positively. This book says it is proven—proven
beyond doubt, that the lands of this section are
well adapted to commercial orcharding. The made
that statement their own. It purports to be a
letter, but the company adopts it as its own, and
it is liable for it, just as though it made it of its

own agency. TVTien it says that it is proven.
Gentlemen of the Jury, that the land is w^ell

adapted to commercial orcharding, it is respon-
sible and liable if that was not the fact at that
time, in 1922. When it makes it positively it will

not be heard to say it did not have knowledge.
The law imputes to it knowledge of the truth. If
the representation is false, it is liable accordingly.

And so on the value, also, if it made the repre-
sentation that the land was worth $350 an acre,

should not it have known if that was true, or not ?

If vou find bv the greater weight of the evidence
that it w^as not w^orth $350 an acre, the company
knew^ it, or ought to have known it, and it is

liable so far and the plaintiff's case is so far made
out.

The next step is, it must appear by the greater
w^eight of the evidence that the defendant in-
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tended these representations to influence the

plaintiff, and to induce him to buy, before the de-

fendant is liable. Well, what did it make them
for, but with the intent that the plaintiff should

believe them—he beins^ downi in Minnesota—and
rely on them and buy? What does any merchant
advertise for? You put out advertisings^ in order

to secure credit, to bring in customers, to inspire

their confidence, and also to inspire them to buy
your goods. And so with this defendant. There
is no reason to doubt that. It is only a common-
sense view of it, that it made these representa-

tions, in so far as it is proven to have made them,
w^ith the intent that the plaintiff w^ould believe,

rely on them, and buy the land. He says he did

believe and rely on them, and bought the land by
reason of them. What reason is there to doubt
that?

It is necessary, before the plaintiff can recover,

that it must appear by the greater weight of the
evidence that he believed the representations, and
that he relied on them, in whole or in part, to buy
the land, and w^as induced in w^hole or in part by
them to buy the land. He says he was. What
reason is there to doubt that? He was dow^n in
Minnesota. He was not a farmer. He was a ma-
chinist. He had never been to California. He
didn't know anything about California fruit

land, or anything else. He says he believed them,
w^hy shouldn't he?''

(Transcript pages 129-131.)

The following excerpts are from the Soderman case,

No. 5686

:

''He was buying the land for $5,000, and you
ask yourself, is this at all unlikely, that during
the negotiations they told him it was worth that?
Is it unlikely? Is the plaintiff's statement un-
reasonable, or reasonable, that they told him that ?

That is a matter for your determination.
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As to the reliance of plaintiff upon these repre-
sentations, he says he believed them. Why
shouldn't he believe them? The defendant made
them to him in respect to the adaptability of the
land for fruit with the expectation of being be-

lieved, and when it makes these representations,
it doesn't stand in the mouth of defendant to say:
^The man shouldn't have believed me. He should
have set me down then and there as a liar.' You
have a ri^ht to presume, and you should, that the
plaintiff believed these representations as they
w^ere made. No dispute that the representations

were made as to the fruit qualities of the land;
there is a dispute as to whether the representa-
tion was made as to the $450 value.

That the plaintiff was induced. Of course it

must have been a material inducement to plaintiff

to buy the land, this representation, or whichever
one was made, and you find them to be false, or he
isn't dama2,*e(l by it. If he bought the land re-

gardless of the representation as to the fruit

growing qualities of the land, that didn't induce
him to make the purchase, and there has been
some argument by defendant that this has been
the situation. Well, when you buy a piece of

land, the purchaser is always glad of every ele-

ment of value it possesses. He appreciates—or

should—its adax)tability to many different pur-

poses, no matter what particular purpose he may
w^ant to devote it to at the present time, so with
respect to this, plaintiff, although he may have
thought of going into the chicken business, if he
also had in mind that this quality of the land, or

its adaptability to the successful raising of fruit

was of value to him, either then or in the future,

why, it w^as an inducement for him to buy, and it

is an inducement that you ought to presume had
its effect and operation upon him, as the defend-

ant intended that it should.

As to the defendant's intent, it is not necessary
that the defendant should have intended to de-

fraud the jjlaintiff, had that in mind at all. No.
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The only intent that it was necessary for defend-

ant to have was to make these representations

which were false, if they were false, with knowl-
edge that they were false, or make them with a

degree of positiveness that was not w^arranted by
their own belief in their truthfulness for the pur-
pose of having the plaintiff believe and rely upon
them and act upon them.

You must remember the defendant was an ex-

pert in lands. It had already been in possession

of these lands twelve years, selling them or trying

to sell them, and it had experts in its employ,
horticulturists, and soil men, men who were to

give advice to the prospective customer—to the

customer when he actually became such, so you
have a right to infer that they knew about the

qualities of the soil, its deficiencies, if it had any,
and what it was adapted to, or else they shouldn't
have said that it is especially proven to be
adapted to the growing of deciduous fruits in

commercial quantities, as they did represent to

this plaintiff, and other customers, according to

this booklet and the admission of Amblad.^'

(Transcript pages 104-106.)

The following excerpts are from the instructions in

the Zdarsky case. No. 5698:

^^If you find by the greater weight of the evi-

dence that these representations were false, then
the next step is did the defendant know they were
false, or should it have known it, or did it make
these statements positively, without sufficient

knowledge, so that the law would not allow the
defendant to say that it did not know the truth.

It had these lands a long time out at Rio Linda
and elsewhere. It knew the situation. It had its

experts, its horticulturists. Its books says so. It

knew what the condition of the land was. The
plaintiff, down east, of course, did not know. He
took the defendant's word for it, he says, and
there is no reason to doubt that. If the defendant
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did not know, why should not it have known?
AVhv should it state positively, as it does in its

literature, that the land is proven to be well

adapted to commercial orchardins^? If it is not,

the defendant is presumed to have known the

fact. So if you find by the greater wei^i^ht of the

evidence that the representations were false, and
the defendant knew it, or should have known it,

or made it positively without knowledge, the

plaintiff's case is made out thus far, and you
proceed to the next step, and that is, that it must
appear by the ,c:reater wei,i2^ht of the evidence that

the defendant made the representations with the

intent to make the plaintiff believe them, and that

the j)laintiff did believe them. Well, for what
other reason did it make them? That is simple.

If you believe the defendant made the repre-

sentations with that intent, and you find it by
the s^reater weight of the evidence, the plaintiff's

case is made out to that extent and you proceed
to the next step, and that is: It is necessary that

it appear by the greater weight of the evidence
that the plaintiff believed the representations, re-

lied on them, and, in whole or in part, was in-

duced by them to make the trade and make the

barsrain. You must remember that he was down
in St. Paul, he had never seen this land, or the

improvements. He said he believed them, why
shouldn't he believe them? At least didn't he be-

lieve them? What else was he acting on if he did
not believe them, because he made the bargain
then and there without seeing the ground, or the

nature of the ground. He says he was infiuenced
by them, why shouldn't he be? What else would
have influenced him to make the trade, except
what the defendant's agents and the book told

him?"

(Transcript pages 118-119.)

Another exception in the Zdarsky instruction is

worthy of note. One of the outstanding features of
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these trials was the difference in the chemical analyses

between Mr. Davis, analyst for appellees, and Mr.

Twining, analyst for appellant. In this particular

case Mr. Twining criticized Mr. Davis' method. The

court did not choose to leave the weight of that criti-

cism to the jury, and made the following comment

:

^^Mr. Twining criticises Mr. Davis' method of

analysis. He does say that it is set out in the

text-books as a proper method, and that it w^as

used by some official association of agricultural

chemists up to twenty-five years ago, and that

they have used something else since. You are not
obliged to believe that those chemists in the em-
ploy of the Government have all the wisdom in

the world. Whether they are the wisest chemists,

or not, might be a matter of dispute. It is for

you to say where the truth lies in respect to it.''

(Transcript page 113.)

The following excerpts are from the instructions in

the H. A. Lindquist case. No. 5703:

^^If you find by the greater w^eight of the evi-

dence that the land is proven to have been worth
less than $275 an acre at that time, you proceed
to the next step, and that is, that the defendant
is not liable in any way unless they knew those
representations, or either of them, were false, or
unless the defendant ought to have known it, or
imless the defendant make the representations in

a positive fashion which presumes knowledge,
and which it cannot now deny. Did it know if the
land was not adapted to commercial orcharding
successfully? Did the defendant know it? It had
been handling these lands at that time some eight
or nine years. I think the book says it sold the
first tract out there in this project in 1912. It had
experts, horticulturists—undoubtedly a man is

pretty well presumed to know what he owns in

respect to its adaptability to any purpose, es-
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'pecially if he has experts in that particular pur-
pose.

Furthermore, if it did not know it, should it

not have known it durins; all these years that it

had it, and sellino- it out in the market to people
on these representations that it was valuable for
fruit as a commercial enterprise? Moreover, it

states in this book that it is proven beyond a
doubt. Nothino^ can be stron.^-er tlian that. Gentle-
men, that it is proven beyond a doubt that tliis

land is adapted to commercial orchardinc^.

When they made that representation, Gentle-
men of the Jury, the law implies they knew
whether it was true or false. If it was false they
are bound bv it, and would be liable accordinelv.

And so in respect to values. If it was not worth
$275 an acre, did defendant know it, takins^ into

consideration all their experience with the land?
If you find that the defendant did know that the
land was not adapted to commercial orcharding,
or ou,2:ht to have known it, or positively asserted,

as it did, that it was, the law presumes knowledge,
and the plaintiff's case is so far made, and you
proceed to the next step.

The law says the defendant is not liable unless

it made the representations with intent to make
the plaintiff believe tliem, and to act on them, and
to deal with the defendant. To what end did the

defendant make the representations? What does

a merchant, or anyone else, put out an advertise-

ment for but to excite the credit of those wlio

read the advertisements and to secure the belief

of the prospect and induce him to buy? They
certainly do not want you to believe they are ly-

ing? They do not want to drive you away. They
do not want to defeat tlie bargaining. They do it

for the purpose of bringing about a bargain. So
the only reasonable conclusion there. Gentlemen,

would be that the defendant did intend to bring

the plaintiffs into the bargain. That is all the

intent that is necessary. It is not necessary that
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any assent of defendant should have had in the

back of his mind the gross idea, I will cheat these

plaintiffs, I will deceive them, I will defraud
them. No. If they intended to make these repre-

sentations to induce the plaintiff to believe them
and to bargain with them, that is the only intent

necessary to make the defendant liable. Remem-
ber, the defendant speaks only by its agents.

Whatever its agents say, whatever its written
asrent, the book, says, is the language and the

statement of the defendant corporation, and it

is liable for them.

Then the next step. The law is that unless the

plaintiffs believed the representations and did
rely upon them, in whole or in part, to some ex-

tent, at least, then there is no liability, because if

the plaintiffs did not believe them, if they did not
influence the plaintiffs to buy the land, they have
not been harmed by them, tliey are simply out of

the case, they are superfluous. Did the plaintiffs

believe them? They say they did. They were
Minnesotans; they knew nothing about Cali-

fornia, or California fruit, from the practical

side, never having been here. All the knowledge
thev had they got from defendant's literature,

and talking with their neighbors, so they say.''

(Transcript pages 135-137.)

^^So if you find by the greater weight of the
evidence that the plaintiffs believed those repre-
sentations, and to some extent relied upon them,
in whole or in part, and were thereby induced or
influenced to some extent to buy by reason of it,

the plaintiff's case is made out thus far. Ask
yourselves, What does California stand for in the
east, what its trade-mark is other than climate
and fruit. I want to say ri^ht here. Gentlemen
of the Jury, that the law presumes that all trans-
actions are fair and honest until that presump-
tion is overcome by the evidence in the case. But
the resources of California and the state are great
enough that they need no false representations
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' to sell them abroad. It is not good for tlie

state. I am not saying there were any.
That is left for you. You must not get the

idea into your head that just because you are
CaUfornians you must uphold the credit of the

state and the value of its lands hy thinkijig that
that was ordinary pnffing for the selling of land,

if they were false. If they tvent beyond that and
made false statements, they had no right to do it.

Yon cannot induce any man to enter into a bar-

gain by false statements and escape liability/'

(Transcript page 139.)

Another instance which we submit is evidence of

the bias on the part of the Court in this case, and in

all these cases, is in the Court's argument concerning

the effect of the testimony by defendant that by blast-

ing the land it would produce fruit. Concerning this

the Court said:

^^Tt nuist be remembered, Gentlemen of tlie

Jury, that the representation made by the de-

fendant to the plaintiff was that the land is

adapted to commercial orcharding. Not that it

can be prepared for commercial orcharding by
sufficient expenditure of time and labor to dyna-
mite it. It is fair to say that if you give sufficient

time and labor that you might reduce land, to a
state of commercial orcharding, although origi-

nally it was of basic granite/'

(Transcript page 130.)

The following are excerpts from the charge in the

case of Jacob Johnson, No. 5679

:

^^If you find that representation was false, and
the representation of value false, by the greater

weight of evidence, considering it all, then you
proceed to the next step, and that is, it must be
proved by the greater weight of the evidence that

the defendant knew the representations were
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false, or should have known thev were false, or

were ne2:li^ent in not knowing them false.

You will remember that the defendant had been
en2ra2:ed in promotinsr these lands in the w^ay of

colonizing; and sellins; them for a ,2:ood many
years before it sold to the plaintiffs, 8 or 9 or 10

years; it had experts in its employ, and held out

a man who w^as a horticulturist; if he is an ex-

pert he must know what the land is adapted for,

and whatever the agents knew the defendant
knew, because a corporation does not know any-
thing except by its agents, and if the land was
not well adapted for commercial orcharding, why
didn't the defendant know it? Furthermore w^as

it not negligent in not knowing it. Moreover de-

fendant puts out the positive statement in this

book, it is proven that the land is well adapted to

commercial orcharding, to raise all deciduous
fruits; that it is proven beyond a doubt that it is

adapted to commercial orcharding. That is as

strong a statement as could be made, a thing
proven beyond a doubt. Remember whatever the
defendant prints in its book, although it may
appear to be a letter of somebody else, it is

responsible for; it makes it its own; it speaks by
that letter. Ask yourselves whether it has been
proven w^hether the defendant knew that these
representations were false, if they were false, and
if you find that it is proven by the greater weight
of the evidence that the defendant knew they
were false or should have knowm or was negligent
in not knowing they were false, then you proceed
to the next step, and that is, it must appear by
the greater wei^rht of the evidence that the de-
fendant made the representation with the intent
to influence the plaintiffs to relv on them, to be-
lieve them. What else did it make them for?
If a merchant advertises doesn't he do it with
the intent that the prospective customer will be-
lieve it and rely upon it and be induced to deal
with him. So it is w^ith this defendant. It put
out this representation in the hope of securing
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customers, to bring it to their notice, so that they
would believe it, do\\TL in Minnesota, and rely

on it and buy. You can come to no other reason-

able conclusion; that ought to be the inference in

that respect, that these representations were made
by the defendant for that purpose; nothing else.

Put the test of reason to it, which is the greatest

test of truth always, and you can come to no
other reasonable conclusion.

Then if that is proven by the greater weight of

the evidence you proceed to the next step; the

plaintiffs must have believed the representations,

he must have relied upon them, and in whole or

in part have been induced by them to enter into

the bargain and buy the land. You must take
into consideration the circumstances; put your-
self in the plaintiff's place: he was a street-car

conductor, knew nothing about land values in

California, nothing about fruit-raising, knew
nothing about these lands. He encountered the

defendant's agents and the defendant's book. He
had no other information so far as appears now.
Why didn't he believe them? What induced him
to buy if he did not believe these representations?
Ask yourselves that. Put yourselves in his place

and see the conclusion at which you arrive. But
the argument is made by the defendant, and the

Court must accept it, in order to place the matter
before you, as a matter of law, that the plaintiff

bought it for poultry, he didn't care anything
about fruit, that did not influence him at all, that

he would have bought the land just the same even
though it had not been represented to him as

being adapted for commercial orcharding. Again
put yourselves in his place. Would it have in-

fluenced you in like circumstances? Would the
argument of California fruit held out by this

book and the possibility of commercial orchard-
ing not have added an element of desirability to

the land in your jud2:ment? It w^ould not be
necessary that the plaintiffs intended to immedi-
ately embark on commercial orcharding. In fact
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the defendant's book tells you poultry first; com-
mercial orcharding comes along later, and that

is what the plaintiffs say that the agents told him,
and that is what he started to do. It was no more
necessary for him to have intended to embark on
commercial orcharding, if he believed and was in-

duced to buy, than he would intend to build a
factory near by; if it was represented to him
that on neighboring land there was going up a
big factory employing many men and it would
give him a good market, he would not intend to

build any factory. Yet if he started with that
inducement to buy the land and it was false, a
man might intend to go into the poultry business,

and if he has any sense of values at all he might
hold in his mind a reservation if I have land that
v/ill be valuable for commercial orcharding it may
enhance its value to the next buyer, or he might
some time want to turn to commercial orcharding,
as the book tells him poultrv first and commercial
orcharding second. So ask yourselves whether
that is not proven that in w^hole or in part the

representation that the land was adapted to com-
mercial orcharding and of the value of more than
$250 an acre did contribute to induce the plain-

tiffs to buy?'' (Transcript pages 91-94.)

Turning our attention now to other matters, we
desire to discuss briefly the erroneous definition of

the term ^^ commercial orchard" so consistently given

by the Court.

In four cases this Court expressly held the giving

of this instruction to be reversible error. They are:

Stern, No. 5682; Haenggi, No. 5678; Hanson, No.

5705; and Nepstad, No. 5706. The same definition was

given in many of the cases reversed but not always

expressly mentioned in the Court's opinions. Like-

wise it was given in the following cases which were



46

affirmed: Loueks, No. 5657, Transcript pages 123 and

128; Jeppson, No. 5681, Transcript pages 122 and 125;

Schreindl, No. 5684, Transcript page 117; J. John-

son, No. 5679, Transcript pages 86 and 87 ; Anderson,

No. 5694, Transcript page 146; Tipper, No. 5701,

Transcript pages 129 and 132; IT. Lindquist, No.

5703, Transcript pages 127 and 130; Zdarsky, No.

5698, Transcript page 115; Soderman, No. 5686,

Transcript page 99.

In the ITaenggi case. No. 5678, it was made the sub-

ject of express objection and tlie Court continued

giving it although in two other cases it was likewise

objected to. The following affirmed cases were tried

after the TIaenggi case: T. Johnson, No. 5679; Ander-

son, No. 5694; Tipper, No. 5701; H. Lindquist, No.

5703; and, Zdarsky, No. 5698.

In Hanson, No. 5705, tried October 17th and Leitch,

No. 5723, tried October 24th, this Court held to be

reversible error, the trial court's allowing the witness

Davis to testify that he had suffered a $47,000 loss

in conducting an orchard upon lands which he de-

clared to be similar to lands of appellant. Neverthe-

less, after the pointing out of this error bv proper

objection and exception, the Court permitted the

same testimony in Zdarsky, No. 5698, tried October

25th. (See Transcript page 49.) Not only did the

Court permit the testimony but it commented upon

it in its instructions, as follows:

*^Mr. Davis says that after seven years, and
losing $47,000, he inferentially found out what
he had been tauQ:ht in school was true. He found
that the old rule that he thous:ht he could beat
still held good. Two and two still make four.
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PTe has paid for his experience, and he is willing

to swear bv the rule that five feet of soil is neces-

sary to successful orcharding.'' (Transcript, page

114.)

As to the cases hereinbefore specifically mentioned

therefor, we submit the matter stands thus:

Reversible error was committed in the trials there-

of. The judgments, therefore, were unfairly secured.

They can be affirmed only by a declaration that coun-

sel for appellant were not sufficiently careful in re-

serving exceptions. Yet we have demonstrated, we

submit, that the reason for the application of this rule

is entirely absent in these cases. Appellant is not in

the position of having failed to advise the trial Court

of its objections, or of having failed to point out the

reversible errors committed, but is in the position of

being penalized by a rule which under the circum-

stances becomes extremely technical. We submit that

the rule should not be applied, because it has been

shown that the records abound with reversible errors

either sufficiently pointed out in all fairness to the

trial Court and the suggestions of error ignored, or

consisting of that sort of error, viz.: prejudicially

unfair comment and argument, that could not be cor-

rected if pointed out, and which made the trials un-

fair. A rehearing should be granted and the judg-

ments reversed.

Turning now to the affirmed cases and discussing

them separately we desire to make the following ad-

ditional points by reason of which we ask a rehear-

ing:
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Appellant v. Miller, No. 5670.

The point made on page 15 of the appellant's brief

that the Court erred in overruling objections to the

questions propounded to the witness Leitch does not

seem to have been disposed of in the opinion. This

case is to be distinguished from the others decided

by this Court in that the complaint does not allege

any misrepresentation as to the value of the land.

(Transcript page 3.)

The witness Leitch was called to establish a col-

lateral fraud. The point is made in the brief that the

collateral fraud testified to by this witness over the

objections of the appellant relates to a fraud of a

different character and an entirely different repre-

sentation, to-wit: value. This evidence on the subject

of value could not be rendered competent by being

connected with any other testimony. It did not re-

late to the subject matter under investigation, to-wit:

A similar fraud. It is obvious that a similar fraud

would be one of the kind allecred in the complaint, ac-

complished by similar misrepresentations.

The evidence introduces a collateral issue in the

case not bearing upon any question raised by the

pleadings. Consequently, appellant respectfully sub-

mits that this case should be reversed, because the

Court permitted the appellees, under the theory of

the admissibility of evidence of similar frauds to in-

troduce evidence as to misrepresentations as to the

value of the land.



49

Appellant v. Loucks, No. 5657.

That the exceptions in this ease were sufficient is

indicated by the remarks of the Court on page 138 of

the Transcript.

We think the rule applied in the other cases that it

is immaterial whether the exceptions were sufficiently

specific because the error could not have been cor-

rected, applies particularly to this case, especially in

view of the record of the correspondence passing be-

tween the parties, and the acts and conduct of the

appellee as pointed out in the statement of facts

printed in the brief.

This case should be reversed because of the instruc-

tion of the Court as to the commercial production of

fruit. (Appellant's Brief, page 25.)

On page 128 of the Transcript, the Court instructed

the jury as follows:

^^If you do find that the land is adapted to the

commercial raising of fruit, by the g^reater weight
of the evidence, then the plaintiff has failed to

prove this case in that respect ; but if you do find

that the greater weierht of the evidence is that

the land was not well adapted for commercial
raising of fruit, the plaintiff has proven his

case.''

This is in conflict with the law upon this subject,

as declared in the various opinions filed.

We also invite a reconsideration with reference to

the ruling of the Court on the testimony of Mr. Schei.

The ruling on the evidence of the witness Crinkley

prevented the appellant from making a complete
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showing as to the situation of the colony, number of

residents, etc., and related to the very date referred

to by the Court, to-wit: 1923.

Our complaint is that by tliis ruling the Court pre-

cluded the appellant from presenting to the jury a

full picture of the colony as it existed in 1923 as

bearing upon the market value of the lands. This

proposition was stated by counsel. (Transcript page

107.)

Appellant respectfully submits that a rehearing

should be granted in this case, because of the instruc-

tions of the Court upon the subject of value in view

of the holding that a statement of value under the

circiunstances was a statement of opinion and not of

fact. (Perra case, No. 5697.) Appellee spent con-

siderable time inspecting before he bought. (Tran-

script pages 30 and 31.) He even bored the land. So

value representations were here opinions only. In

the instruction appearing on j)n9:e 130 of the

Transcript, the Court concludes a discussion of this

subject with this statement:

*^Tf you find that the jrreater weicrht of the
evidence does not prove the Innd worth less than
$350 an acre, plaintiff has failed and he is out of
Court, because if he got the land worth $350 an
acre he is not damaged. There must be legal

damage before he would be entitled to recover.
So ask vourself whether the greater weight of
the evidence is that the land was worth $350 an
acre or more, and if it was you find for the de-
fendant: on the other hand, if you find the land
was worth less than that you find for the plain-

tiff on that issue, if that representation was
made to him.''
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This is a specific direction to the jury that it could

find a verdict for the appellee upon the issue of value

alone disregarding all of the features of the law as

to such representation being one of fact or one of

opinion.

Manifestly, under the ruling of this Court this in-

struction was clearly erroneous, and the case should

be reversed. The Perra case No. 5697 was reversed on

this ground. For the reasons stated in that opinion,

we submit that a rehearing should be granted and this

case reversed.

The Court further committed error in giving in-

struction printed on page 19 of the appellant's brief.

It w^as an inaccurate statement of the allegations of

the complaint, which does not state the representa-

tions in the form in which they are given in the in-

struction. This instruction is also subject to the same

criticism that it permits a recovery on the issue of

value.

In the instruction complained of on Page 29 of the

brief, the Court made this statement:

^'The fact that the land is adapted to the
growing of fruit in commercial quantities is not
apparent to the average man by looking at it or
by digging in it or discovering where hardpan
lies. Remember a party may be entitled to put
the thing to a practical test. Books tell him that
it will take 5 to 7 years to bring orchards to

commercial bearing.

This is in direct conflict with the holding of this

Court in the case of Emil Johnson, No. 5692. The

language of the instructions in the two cases is almost

identical.
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Again the Court erred in refusing to give the in-

struction appearing on page 45 of the brief with i*e-

gard to statements of opinion. (Perra case, supra.)

As a matter of fact, and as appears by all of the

records, there is no distinction as to the manner in

which the Court instructed in practically all of these

cases and the manner in which the exceptions to the

instructions were taken. The object of the excep-

tions is to acquaint the Court with the points relied

upon by the party excepting. This case is particu-

larly devoid of merit in view of the conduct and cor-

respondence.

Appellant v. Jeppson, No. 5681.

The charge in this case is subject to the criticism

that it is ars^umentative in the extreme. It commends

the witnesses of the appellees throughout. It espe-

cially emphasizes the testimony of the witness Davis,

and minimizes, if not destroys the force of his cross-

examination.

With reference to the testimony of the witness

Sligar, the Court again refers to the subject of com-

mercial orchards, which could only be understood in

the sense in which that has been used throughout

these cases, and which has been held by this Court

to be erroneous. (Appellant's Brief page 11.)

Especially is this demonstrated by the statement of

the Court printed on page 11 of the brief with refer-

ence to Mr. sugar's experience being of sufficient

length of time to determine whether his orchard

would be a commercial orchard.
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"We again invite attention to the comment of the

Court on the witnesses Davis and Twining printed

on Page 12 of the appellant's brief. It comes within

the ruling of this Court in the Jensen case, No. 5693.

As to the exception to the charge, we respectfully

submit that it w^as sufficient to direct the attention of

the Court to the point covered. This is especially

true in view of the number of cases tried. The suf-

ficiency of these exceptions is manifest from the fact

that in several instances when exceptions in the same

form were taken, the Court modified its instruction.

(See Johnson case. No. 5679, Transcript page 103.)

Appellant v. Johnson, No. 5679.

That the sufficiency of the exceptions to the charge

is strikingly illustrated in this case by reference to

Page 103 of the Transcript where it will be noted

that appellants excepted to the charge on the subject

of intent in the same form as upon other subjects.

It was sufficient to direct the attention of the Court

to the matter because the Court immediately gave an

instruction upon that subject.

It appears by the testimony on Page 25 of the

Transcript that appellee arrived in California on

September 24, 1921, and immediately visited his prop-

erty. Within three or four wrecks after his arrival

when digging a hole for a chicken house he struck

hardpan. On September 26, 1921, he claims that Mr.

Verner who was a witness for the appellant told him

that he paid too much for the land in Rio Linda.

(Transcript pages 26 and 27.)



54

Upon the subject of the statute uf limitations this

Court has affirmed the case, but we respectfully call

the attention to the decision in the case of John Aron

Lmdquist, No. 5702, which was reversed because of

the delay of three years after discoverino; the hard-

pan. The hardpan was discovered by the appellee

in 1921 and the complaint was filed on August 30,

1927, or six years later. The two cases are analogous

and we therefore urge that a rehearing should be

granted because under the authority of the Lindquist

case, this cause of action is clearly barred.

Also the Court erred in giving the instruction rela-

tive to the witness Davis and quoted on Page 22 of

appellant's brief. The conchiding portion of the

charge at the bottom of page 23 states ''that Mr.

Davis says that after seven years' struggle with his

land he gave it up and made no profit on it any-

time''.

The Leitch case, No. 5723, was reversed because of

error in the Court in admitting the testimony of wit-

ness Davis that his Company had lost $47,000 in the

Antelope venture.

It must be conceded that such an instruction is as

highly prejudicial as the testimony upon the same

subject.

Appellant v. Schreindl, No. 5684.

We call attention to the following quotation from

the instruction of the Court on page 10 of appellant's

brief

:

^'He bought in April or March of 1924, and he

must have discovered the fact that he was de-
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frauded, not merely be suspicious of it—the mere
discovery of hardpan might not at all be a cir-

cumstance advising the land was not adaptable

to commercial raising of fruit, and that it was
not of the value represented to him, because he

was not an expert and apparently there seems to

be some difference of opinion from the testimony

of the expert witnesses and those familiar with
the land over a series of years. He would not

be obliged to make any extreme effort to ascer-

tain that fact, other than if he knew or in the

circumstances reasonably should have known
from w^hat he did find out, when he saw^ the

land; the mere fact that the land had hardpan
was not fatal, because the agents, my recollec-

tion is the agents, the book tells them about hard-
pan, only thie book says it is clay hardpan, and
the book does not say how far it is underground
or how thick whether it can be blasted through

—

the book does not say anything about blasting.

Ask yourselves whether it leaves the impression
whether the hardpan is detrimental. u

This instruction is clearly in conflict with the de-

cision rendered by this Court in these cases with

reference to the effect of the discovery of hardpan

upon the subject of the statute of limitations. The

instruction is also an inaccurate statement of the con-

tents of the book and is subject to the further objec-

tion that it is an argument in favor of the appellee.

Appellant v. Soderman, No. 5686.

On page 11 of the brief appellant assigns as error

the instruction of the Court with reference to the

testimony of the witnesses Verner and Walter.

As appears on page 74 of the Transcript, Verner

testified that the land was worth three hundred sev-

enty-five ($375.00) dollars an acre, and on page 76



56

Walter testified that the land was worth three hun-

dred ($300.00) dollars an acre.

On page 101 of the Transcript, the Court instructed

the jury as follows:

^^In order to disclose that he has been damaged,
he says that he paid five thousand dollars in a
trade of a house, and it seems the defendant does
not dispute that. The contract entered into says
that the plaintiff was paid $5,000. Mr. Amblad
testified the land w^as woi'th $8,000 and had a

$3,000 mortgage on it. That is the evidence, so

you take it the plaintiff did pay $5,000 for the

land as it stood at that time, in May, 1924. Now^,

what was its value? He says himself that the

improvements were worth $750, and his expert,

Mr. Kerr, engaged in the realty business, testi-

fied to you that the land wasn't w^orth over $50
or $75 an acre, taking into account everything

that ought to make for value, its location, not

too remote from Sacramento, its adaptability to

poultry, and the community of which it was a

part, and all that makes for value in respect to

land, even orcharding, so far as it could be done.

I think Mr. Kerr takes into consideration the

value for poultry, for garden, for orchard, and
as a home, and the fact that it is within the

range of Sacramento.

The defendant, on the other hand, contends

that it is worth more than Mr. Kerr states. One
of his experts, Mr. Verner, states that it is worth
whatever they w^ere selling it for, it is worth
that. That is the way he put it. Whether the

selling price gauges the value of land is a matter

for your consideration, but finally he did say it

w\as worth $375 an acre. That, you see, is con-

siderably less than the defendant sold it at, tak-

ing Mr. Verner 's testimony at its best. Mr. Wal-
ter, testifying for the defendant, he says it is

worth $300 an acre, which would be something

like $200 an acre less than the defendant sold it
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for, takin2^ land and improvements together, and
Mr. Walter says it would be worth that even

though it wouldn't grow fruit. On that evidence

it would seem that the land was worth consider-

ably less than plaintiff paid for it, because if

defendant's own expert will tell you in his judg-

ment it was worth $300 an acre, you have a right

to take that as at least the very best that could

be said for defendant, because it would not be

assumed to present experts who would under-

value the land, to say the least."

This comment w\as prejudicial to the appellant,

because it ignored the proposition that the testimony

of these witnesses related to the value of the land

alone and not the improvements.

The complaint alleges that the land was represented

as being of the value of $5,500.00. The plaintiff testi-

fied that the value of the improvements was $750.00.

The plaintiff did not pay $500.00 an acre as stated

by the Court in the instruction at the bottom of page

102 of the Transcript.

The Court finally put the case to the jury on the

assumption of $300.00 an acre being the value of the

land and improvements.

The effect of this instruction was to either elimi-

nate the testimony of the witnesses Verner and Wal-

ter from the consideration of the jury, or to lead the

jury to believe that their testimony included both the

land and the improvements.

The Court erred in the instruction appearing on

page 9 of the appellant's brief that the jury was only

obliged to consider the pamphlet to the extent that it

was called to their attention by counsel.
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The statement of the Court with reference to the

pamphlet ^'but you will find in there where it says

in so many words that the land is proven to be espe-

cially adapted to the raising of deciduous fruits in

coramercial quantities'' is in violation of the law as

declared by the Court in several of the opinions filed

in these cases, particularly in the Haenggi case, No.

5678. This statement is squarely witliin the reasoning

of the Court in that opinion.

Appellant v. Fredericksen, No. 5685.

In the opinion rendered in the above case in dis-

cussing an exception to a refusal of the Court to

instruct upon circumstances w^hich appellant claimed

amounted to a waiver of plaintiff's cause of action,

this Court ruled against appellant on the matter,

stating that the answer contained no affirmative alle-

gation such as referred to in the exception. It is

true that the exception to the failure of the Court

to instruct upon the matter inadvertently referred to

affirmative allegations of the answer instead of the

complaint. The situation was this : By his complaint

the plaintiff had alleged that whereas he purchased

four lots of ten acres each originally, that in Febru-

ary of 1927, a few months prior to bringing his action

and after he had occupied the land for about five

years, he reconveyed three of these lots to the appel-

lant and by note and deed of trust paid the balance

on and received a deed to, the remaining lot. Upon
the cross-examination of appellee there was, without

objection, introduced in evidence the contract cover-

ing this re-arrangement of the relations between ap-
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pellee and appellant growing out of the purchase of

these four lots. It was in the form of a letter from

the Company to appellee, concurred in and signed

also by appellee and wife. It is quite apparent from

a reading of this exhibit that the parties were read-

justing their entire relationship growing out of the

purchase, and entering into a new arrangement re-

specting the subject matter of the original contract

of purchase. Appellee's complaint referred to this

matter as having occurred in February of 1927. The

agreement introduced in evidence, concerning it, was

dated February 3, 1927, and speaks for itself.

Obviously if appellee at the time of entering into

this new arrangement knew of his cause of action for

fraud and nevertheless with such knowledge entered

into it, the fraud was waived.

(Tucker v. Beneke, 180 Cal. 588.)

Because appellee affirmatively alleged the making

of this new arrangement, and because the proof of it

went in as a part of plaintiff's case without objec-

tion, appellant was entitled to have given the instruc-

tion referred to and set out on page 10 of its brief,

to the general effect that if at that time appellee

knew of his alleged cause of action for fraud and

nevertheless with such knowledge entered into such

arrangement, he waived the fraud.

The exception to the failure to give the instruction

refers specifically to this new arrangement, giving the

date thereof (Transcript page 96) and w^as, we sub-

mit a sufficient exception to the refusal to give the in-
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struction. The requested instruction appears on page

80 of the Transcript.

The Court, we submit, was fully advised of the na-

ture of the objection to the charge, and we think the

refusal to give the instruction was error.

No instruction upon the subject of intent was given.

The exception went to the instruction of the Court

upon the subject of intent as well as the absence of

instruction upon that subject.

As we have indicated in discussing the other cases,

the trial court was entirely familiar with the points

made by appellant. The language of the exception

was sufficient to advise the Court that appellant was

complaining of such refusal. The exception to the

absence of such instruction was equivalent to an ex-

ception on the ground that the instruction had been

refused. The instruction proposed was a very clear

statement of the law which the appellant was entitled

to have submitted to the jury. The instruction was

refused, and in lieu thereof the Court gave the argu-

mentative instruction found on page 12 of appellant's

brief. In keeping with the spirit manifested by this

Court throughout the decision of these cases, to dis-

regard technical defects in the records, appellant re-

spectfully urges that a rehearing should be granted

in this case and exceptions treated as sufficient.

AppeUant v. Zdarsky, No. 5698.

In addition to the matter of prejudicial comments

and argumentative instructions hereinbefore noted,

in relation to this case, we ask reconsideration of the

matters treated on pages 11, 13 and 14 of the brief.
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The Court refused the instructions requested. It is

true these instructions were general in form but it

was important that somewhere in the charge the jury

should have brought to their mind the question of

whether or not the representations were actually

representations of fact. This Court in its opinion

minimizes the importance of the representations as to

value and consequently the error in refusing the in-

structions upon that point. This Court states that the

truth or falsity of the representations of value de-

pended largely, if not entirely, upon the truth or

falsity of the representations as to the adaptability of

the land for fruit raising. This, we submit, is not the

case. The value of the land and the representations

concerning it were important issues in the case re-

gardless of the adaptability of the land for fruit rais-

ing. There is no evidence that the value of the land

depended upon its adaptability for fruit growing. The

facts are quite contrary to that conclusion. The tract

was small, only a few acres in extent, already largely

used in the business of poultry raising, equipped with

buildings for that purpose. The adaptability of the

land for fruit raising would probably add little to its

value in view of the use to which it was already dedi-

cated. It was an improved piece of property and the

transaction between the parties was an exchange. Ap-

pellee testified that he told the Company he was not

interested in bare land, but wanted improved prop-

erty. (Transcript page 30.) A classification of im-

provements was submitted to appellee (Transcript

page 32), Plaintiff's Exhibit 4. Therein the land was

put in at $400.00 per acre, or $4,000.00 and the im-
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proVements at $7,825.00 more. The poultry houses

amounted to $2,000.00 and the other improvements

largely usable in connection with the poultry indus-

try accounted in large measure for the rest of the

valuation. The complaint alleged that the representa-

tion was that the property was worth $11,825.00,

only $4,000.00 of which had to do with the land, and

of course it is apparent that the land was largely oc-

cupied by the improvements already in and hence

thereby withdrawn from use as fruit land.

We repeat it is apparent that whether or not the

land was suitable for fruit culture was the lesser

issue in this particular case due to the above circum-

stances. That the jury so considered it is apparent

from the verdict of $5,600.00, which is $1,600.00 more

than the total price asked for the land.

This Court said in its opinion that ^^if the land was in

fact adapted to fruit raising as represented, the rep-

resentations as to value would scarcely be actionable,

and if the land was not in fact adai)ted to fruit rais-

ing, there is no claim that it was of the value repre-

sented.'' We submit, therefore, that this Court is in

error in not considering the question of value repre-

sentation as the principle issue in the action.

In this respect the case differs from nearly all of

the rest of these cases. If the representation as to

value was scarcely actionable as this Court has

deemed it, then certainly the Court erred in refusing

the requested instruction, and on the contrary telling

the jury that the representation as to value, that is

$11,825.00, inclusive of improvements, was a repre-
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sentation of fact. The instruction requested had a di-

rect bearing upon the matter and should have been

given, and we submit this Court should not in its

opinion have held that the refusal to give it was not

prejudicial error.

We also ask reconsideration of the last assign-

ment of error set forth in the brief having to do with

the instruction by the Court that the defendant had

represented this land to the plaintiff as being fruit

land by statements made in its booklet. The instruc-

tions of the Court are quite positive upon that matter,

yet the appellee failed to testify that he paid any

attention to the statements in the literature with re-

spect to his property. Obviously he was not inter-

ested in the fruit producing capacity of the land, for

as we have hereinbefore stated, it would have made

but little difference. The property was already pretty

largely occupied for poultry purposes. So, imder the

circumstances, w^e submit it w^as for the jury to say

w^hether or not the representations in the booklet as

to land which appellant did not own when it dealt

with appellee, were matters of opinion or were state-

ments of fact applicable expressly to that parcel of

land.

Appellant v. Tipper, No. 5701.

In addition to the reasons heretofore urged for

granting a rehearing in this case we specifically urge

reconsideration of the follow^ing matters:

First, we ask reconsideration on the matter of the

overruling of the demurrer. It is apparent that ap-

pellee's pleading did not meet the requirements of a
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plea'ding in fraud in respect of limitation, but this

Court held in its opinion that the demurrer, being

general, did not raise the Statute of Limitations, and

referred to California Safe Company v. Sierra, 158

Cal. 690, as authority therefor. As stated in that de-

cision there is in the California Statute upon de-

murrer no express permission to demur because the

complaint appears on its face to be barred. A rule of

practice, however, has grown up permitting this to be

done, and the only subdivision of Section 430, C. C.

P., under which, as the Supreme Court in the cited

case states, the demurrer upon that ground can be

allowed, is the subsection authorizing demurrer upon

the ground ^^that the complaint does not state facts

sufficient to constitute a cause of action," which is, of

course, the general demurrer ground. In the usual

case a demurrer merely declaring insufficient facts

will not raise the Statute. The California Court states

that the practice of presenting the general demurrer

and then specifying that the failure to state a cause

of action is in the fact that the action appears to be

barred, is difficult to defend upon logical grounds. The

Court continues:

^^But notwithstanding the necessity for sucli

particularity the only ground of demurrer appli-

cable is the failure to state facts sufficient.''

However it may be as to the ordinary case, the

same Supreme Court has ruled in effect that in plead-

ing fraud it is a necessary part of the statement of a

cause of action where the action appears to have been

brought more than three years after the occurrence

of the fraud, to affirmatively plead facts showing^ that
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discovery had not been made until within the three

year period. Thus the California Court said in Lady

Washington Company v. Wood, 113 Cal. 486:

^^This is an element of the plaintiff's right of
action and must be affirmatively pleaded by him
in order to authorize the Court to entertain his

complaint.''

So, we submit, that under the ruling and practice

in the California Courts in respect of cases of fraud,

the facts showing the time of discovery in cases such

as this must be pleaded affirmatively as a part of the

statement of the cause of action, and a defect is prop-

erly raised by a general demurrer such as was inter-

posed in the case under discussion.

We also ask reconsideration of the assignment that

the Court erred in denying the motion for directed

verdict. The argument in support of this appears on

pages 8 to 19 of appellant's brief. This Court in its

opinion noted that because an exception w^as reserved

after the verdict was rendered the assignment could

not be considered. We can see no good reason for

this rule. The motion w^as regularly made and denied

and through inadvertence the exception was not at

that time taken. The Court granted leave to have the

exception reserved after the verdict came in. (Trans-

cript page 145.)

We submit that it is an unnecessary hardship that

the assignment should be lost.

Appellant v. Alex Johnson, No. 5721.

In addition to the matters hereinbefore urged, we
ask reconsideration of this case upon the foUow^ing

specific groimds:
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This Court ruled that the complaint as amended

was sufficient as against a demurrer based upon the

Statute of Limitations. As pointed out in the appel-

lant's brief, the amendments related only to the excuse

for nondiscovery of the alleged representations as to

the capacity of the land for the producing of fruit

and said nothing about the discovery as to value ex-

cept the bald allegation that no discovery was

made. There was no allegation in the complaint that

if the land had been good fruit land it would have

been worth the value represented. Consequently non-

discovery of the fertility of the soil does not cover

the necessities of the case. It is stating a truism to

say that if appellee discovered the falsity of the

value representation, the time for bringing his action

began to run from that time.

We respectfully request a reconsideration of this

Court's holding that a person having bought land in

reliance upon representations touching its value and

productivity can proceed upon the assumption that he

has been honestly d^alt with until bv reason of some

fact he has ground to suspect deceit.

This comment was made in respect of the demurrer,

and also of the motion for directed verdict, and as to

requested instructions on the issue of the Statute of

Limitations. Such a rule requires no diligence what-

soever until by reason of some occurrence independent

of the parties, or reasoning, or investigation, suspicion

of fraud has been aroused. It is directly contrary to

the rule as stated in Monfqomery v. Pefrrso7i, 27 Cal.

App. 675

:
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a Under the cases in this state it is not enough
to assert that the discovery was not sooner made.
It must appear that it could not have been made
by the exercise of reasonable diligence; and all

that reasonable diligence would have disclosed

plaintiiT is presumed to have known, means of
know^ledge in such a case being the equivalent of

the knowledge which it would have produced."
Citing: 120 Cal. 581; 113 Cal. 482; 154 Cal. 647;
101 U. S. 135.

We are unable to read this declaration and bring it

into agreement with this Court's determination of the

questions which we respectfully submit is in conflict

with the holding of the United States Supreme Court,

and the other Courts in the cases above cited.

We submit that this rule as to discovery is not

properly stated by a definition that absolves the de-

frauded party of all duty to check up on the rep-

resentations made and relied on; that a failure to

do so is only excused where the fraud is of a latent

nature, not easily discoverable. Such was not the case

here. The value could not have been concealed.

We also ask reconsideration of the assignment of

error in the refusal of the Court to give the instruc-

tion No. 2: Upon the authority of the Tipper case,

No. 5701, this Court held that the instruction was

properly refused because it submitted the question

of what were material representations to the jury

without guidance from the Court. We submit this is

not a sound criticism of the instruction in view of the

fact that the material representations had been defi-

nitely stated by the Court in other portions of its

charge to the jury. Thus the Court said:
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' ''First, it must appear by the greater weight

of the evidence that the representations, or at

least one of them, were made as the phiintiff

alleges, namely, that the land was adapted to

commercial orcharding, and that it was worth

$350 an acre."

Particularly with relation to the question of value

it must have been always a question for the jury as

to whether or not plaintiff had not in fact known of

the disparity in value which he claimed to exist, and

we submit therefore that the instruction should have

been given.

We invite reconsideration of the assi,2:nment that

the Court erred in refusing to instruct tlie jury in

accordance with defendant's requested instruction,

No. 4. This matter is treated on page 21 of appel-

lant's brief.

In view of the hokling of this Court in the Melin

case. No. 5671, that the refusal to give this same in-

struction was eri^or, we submit that this case should

likewise have been reversed for the same reason. The
testimony of appellee as to the representation as to

value amounts simply to this: ''He told me * "^ * the

land was worth $350.00 an acre." (Transcript page

39.)

Comparable to the instruction actually given and
criticized in the Melin case is the instruction given in

this case. The Court said:

"If you believe that it is proven to be worth
less than $3,500 in 1922, you give the plaintiff
the difference between what vou l^elieve it worth
and what he paid, $3,500. In other words, just
to ilhistrate this for you with some figures, if vou
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should find the land to have been worth $100 an
acre in 1922, that would be $1,000, for the ten
acres, and inasmuch as he paid $3,500, you would
return to him $2,500. If vou find it to have been
worth $200 an acre in 1922, and he paid $3,500,

then he would be entitled to recover the difference

between $3,500 and $2000, which would be $1,500.

(Transcript page 132.)

Again on page 129 of the Transcript:

^^If you find by the greater weight of the evid-

ence that the land was not worth $350 an acre on
that representation the plaintiff's case is made
out and you proceed to the next step.

?7

Commenting upon this situation in the Melin

opinion this Court said:

^'In short, the jurors were given to understand
as a matter of law that if the representation as

to the availability of the land for raising decidu-

ous fruits in commercial quantities or as to its

value, both of which representations necessarily

involve judgment and opinion, was found by the

jury to be incorrect or untrue, the plaintiff was
entitled to recover regardless of the question of

defendant's intent or good faith or the reason-

ableness of the representation."

Upon the authority of the Melin decision w^e think

this judgment should be reversed.

Appellant v. H. A. Lindquist, No. 5703.

Since this case is almost identical in pleading and

in proof with the case of John Aron Lindquist, No.

5702, we submit that the judgment should be reversed

upon the authority of that decision. Herein this

Court held that the motion for directed verdict was

properly denied because the excusatory facts relative
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to discovery of fraud made a case for the jury. In

both these cases the land was purchased in 1921 and

the action brought in 1928, seven years later, and the

appellees resided on the property for nearly seven

years before bringing their actions.

Now, there must be in these matters some limit of

time after which a cause of action based upon a mis-

representation as to value of property, will be barred.

The same thing is true of a cause of action based

Tipon representations as to the adaptability of the

land for a certain use, but especially, as pointed out

in this Court's opinion in the John Lindquist case, is

this observation true as to the representation as to

value. In several instances this Court has stated its

conclusion tliat the alleged representation as to value

was of minimum importance. We do not deem it to

be such, or do we think it was thought to be of mini-

mum importance by the juries who tried the cases.

Certainly it received very definite and full attention

in instructions at the hands of the trial Judge. As

a matter of fact, it was the major issue. This is

true because these lands were sold in small tracts and

lie so closely situated to the City of Sacramento that

the adaptability of the land to agricultural uses has

much less effect upon value than does the proximity

to the City and the existence of good roads and other

means of transportation.

As this Court said in the John Lindquist case:

''They came to California in February, 1922, to
reside upon the property in question and there-
after continued to live thereon. Tliere was noth-
ing whatever to prevent their making inquiries
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as to the value of their property. We think this

case comes clearly within the principle of Phelps
V. Grady, 168 Cal. 77. See also Broderick's Will,

88 U. S. 503.^'

Upon the refusal of the Court to instruct generally

upon the question of opinion versus fact; upon its

refusal to instruct as to the discovery of the falsity

of the value representation, we request reconsidera-

tion for the reasons next hereinabove advanced in the

Alex Johnson case. No. 5721.

The instructions in this case were argumentative

and partisan in at least equal degree with those in-

structions in other cases wherein the judgments were

reversed therefor. Herein the Court went so far as

to caution the jury not to allow their loyalty as

citizens of the State to sw^ay them in favor of the

appellant, and in connection therewith practfcally

charged that the representations were false. It said:

^'But the resources of California and the state

are great enough that they need no false repre-

sentations to sell them abroad. It is not good
for the state. I am not saying there were any.

That is left for you. You must not Q:et the idea

into your head that just because you are Cali-

fornians you must uphold the credit of the state

and the value of its lands by thinking that that

was ordinary puffing for the selling of land, if

they were false. If they w^ent beyond that and
made false statements, they had no right to do it.

You cannot induce any man to enter into a bar-

gain by false statements and escape liability.
M

In its opinion this Court deemed the exceptions too

general on this point, but in view" of its holding in
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the Parker case, No. 5680, that the error was of such

nature that it could not be corrected, we think the

exceptions should be deemed sufficient.

Appellant v. Anderson, No. 5694.

We have heretofore herein discussed and set forth

our argument concerning the holding of the Court

that a general demurrer does not raise the defense

of the Statute of Limitations under the California

practice. Likewise have we discussed our contention

that in line with this Court's decision in the John

Lindquist case some show^ing must be made, as was

not made in this case, of some degree of diligence con-

cerning discovery of fraud, particularly with relation

to the value representations. We will not repeat

them here but ask reconsideration as hereinbefore

urged.

We also urge reconsideration for the same reasons

as hereinbefore urged in the Tipper case of what we

contend was error of the Court in instructing upon

the subject of reliance, in refusing to instruct as re-

quested upon the subject of the Statute of Limita-

tions, upon the subject of the discovery of the falsity

of one representation, and upon the general proposi-

tion of the distinction between opinion and fact in

the matter of representation, and likewise upon the

proposition that the Court in effect took from the

jury the question of whether or not the representa-

tion of value was one of fact or opinion.
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We respectfully ask that rehearings be granted in

each of the twelve cases affirmed.

Dated, Sacramento,

January 27, 1930.

Respectfully submitted,

A. C. Huston^

Butler^ Van Dyke, Desmond & Harris,

Attorneys for Appellant

and Petitioner,

Certificate of Counsel.

We hereby certify that we are counsel for appel-

lant and petitioner in the above entitled cause and

that in our judgment the foregoing petition for a

rehearing is well founded in point of law as well as

in fact and that said petition for a rehearing is not

interposed for delay.

Dated, Sacramento,

January 27, 1930.

A. C. Huston,

Butler, Van Dyke, Desmond & Harris,

Of Counsel for Appellant

and Petitioner,




